Access to justice used to be something which the UK held in the highest esteem. The UK approach was something to be proud of, just like the NHS. However, with the would-be clinical negligence claimant world still reeling from the drastic assault on access to justice represented by the Legal Aid Sentencing and Punishment of Offenders Act (LASPO) in England & Wales, recent developments in the legal landscape look set to put an even tighter squeeze on access to justice.
LASPO saw all but a tiny rump of legal aid for clinical negligence cases being scrapped, plus the introduction of solicitors having to take money from their clients' damages if they are to recover all of their costs. The full impact of these changes are still to be properly assessed, but what we do know is that some claimants are finding it harder to find solicitors who will take on their case, and those that do are sometimes having to accept the deduction from their damages if they win. We have also seen a dramatic increase in nonspecialist solicitors aggressively advertising to attract would-be claimants sometimes with disastrous results both for the claimant and the NHS. It is a throwback to the bad old days before legal aid and the AvMA specialist clinical negligence panel when any old solicitor could 'have a go' at clinical negligence. The NHSLA itself has remarked on the increase in sometimes silly claims from non-specialist solicitors, which still cost them time and money even if they go nowhere. It is early days, but we are already getting anecdotal feedback of claimants losing out because non-specialist solicitors do not have the knowledge and necessary skill. Claimants with meritorious claims can lose out altogether, or be pressured into accepting much less than they deserve either because the solicitor doesn't know any better or is under pressure to settle so that they can at least recover something. Defendants have become quite adept at exploiting that situation. The legal aid franchise arrangement offered some protection but is now gone for the vast majority of claims. Any would-be claimant seeking a solicitor would be well advised to instruct a solicitor who has been accredited to the AvMA specialist clinical negligence panel or at least the Law Society panel. Beware of solicitors claiming to be specialist who hold no such accreditation.
Even in the small number of cases where it is still possible to get legal aid -brain-damaged baby cases -the ridiculously small amounts allowed to be paid for medical expert reports by the claimant makes the system practically unusable for many cases. There is no such restriction on defendants meaning that a distinctly uneven playing field has been created, with the defendants able to pay for the top experts when the claimants cannot.
If that was not enough, we have just seen a large hike in court fees in England and Wales. A clamant seeking up to 200,000 damages will have to pay court fees of 5% of the value of their claim and with claims of 200,000 or more it will cost 10,000. Then there is the Criminal Justice and Courts Act that makes it even more difficult for either individuals or charities like AvMA to challenge the decisions of public bodies by way of a Judicial Review.
AvMA has a strong interest in healthcare-related inquests and has consistently called for easier access to funding for bereaved families to be represented at inquests. We were shocked to hear Ministry of Justice officials respond to a BBC Radio 4 documentary which AvMA had participated in, that representation of families was not necessary! This is in stark contrast to our own experience through our inquest service and that of the lawyers we work with which overwhelmingly suggests that the outcomes of inquests from the families' point of view are very significantly improved when they have been represented than when they have not. This should not surprise anyone who has witnessed inquests where the NHS trust, and individual doctors and nurses are represented by an army of lawyers whilst the family sit alone. Surely the days of this happening should be a thing of the past in a society, which values access to justice and the need for learning to take place from avoidable deaths?
There is one small cause for celebration for those who share AvMA's passion for both patient safety and access to justice. Lord Saatchi's ill-conceived and dangerous Medical Innovation Bill narrowly missed being rushed through parliament before the election and hopefully will not rear its head again. Collectively though, the direction of travel has recently been distinctly downward when it comes to access to justice in the medico-legal arena. It is time to reverse that tide and for society once again to appreciate the importance of access to justice in any fair and modern society. In the context of healthcare, anyone with a passion for patient safety should ask themselves whether we would have ever seen patient safety get the priority it currently enjoys had it not been for access to justice and whether patient safety can possibly be helped by its denial.
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